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What is FHWA 1273?
FHWA-1273 is a compendium of required 
contracts provisions applicable to highway 
construction projects

Dates to 1975, revised several times
Revision in 1993 added EEO Contract Compliance (23 
CFR 230 Subpart A)
Current version is 2012 though FHWA has completed 
preparation of another revision
An intended ‘one stop shop’ for all federal requirements on 
FHWA-aid highway construction contracts



FHWA-1273 in Highway 
Construction 

1.Physically Incorporated

2.In its Entirety

3.Regardless of Contract 

Tier

4.Without Modifications

To Include or Not to Include 1273 

Physically Include Include by Reference Exclude
FDOT Administered 
FHWA-aid Construction 
Contracts and 
Subcontracts

Purchase Orders, Rental 
Agreements, 
Agreements for Supplies 
and Other Services

FHWA-aid ER Contracts 
for Debris Removal

LAP Administered 
FHWA-aid Construction 
Contracts and 
Subcontracts

Design Build 
Subcontracts for Design 
or Other Professional 
Services

Notice to Bidders; 
Requests for ProposalsFHWA-aid Design-Build 

Contracts and 
Subcontracts



Why is FHWA 1273 Critical to 
Civil Rights Compliance?

About 60% of the document pertains to 
nondiscrimination, women/minority training, DBE 
subcontracting, labor and wages
FDOT uses 1273 as the foundation for contract 
compliance program and the manual
1273 provides remedy at the contract level, not simply 
eligibility of the project sponsor
1273 breaks down applicability so inclusion is ok, even 
when not necessary

Inclusion and Application Are Not the Same

EEO is the law, whether 1273 is included or not
Conversely, even when 1273 is included, all 
sections may not apply
In requiring broad inclusion, we recognize the 
government’s strong interest in compliance but also 
the limited applicability of some laws
Always err on the side of inclusion because adding 
required provisions later may not be possible



FHWA-1273 has Force of Law
When 1273 is inadvertently omitted, it can be a 
hassle
However, compliance with federal requirements is 
obligatory and beyond the contract – ‘force of law’
Prime contracts procured without FHWA-1273 are 
likely ineligible for FHWA assistance, however:

Contracts/subcontracts in which all parties are aware of inclusion 
requirements can probably be cured
Closed contracts are notoriously difficult to cure and impossible to do so if 
a party failed to comply

FHWA as the 1273 
Umpire

1273 is a FHWA 
document
Fussing at FHWA for 
a ‘bad call’ is OK
But FHWA lacks 
flexibility in most cases
Why?



A Few Other General Points 
Penalties for noncompliance can be stiff: FDOT and/or 
FHWA can withhold payments, terminate contracts and 
even seek suspension/debarment for noncompliance
Remedies can also extend to ineligibility of project 
sponsor to receive Federal-aid (i.e. local public agencies 
or LAP)
Convict labor on is not permitted on FHWA-aid highway 
construction projects (23 CFR 635.117(a))
‘Work done under any purchase order, rental agreement 
or agreement for other services’ is broadly interpreted . . 
It isn’t limited to labor

Extra Innings:  What’s 
Next for FHWA-1273

• Updated version of FHWA-1273 is pending approval
• A few things to expect:

– Assurances will include both DBE and Title VI  Appendices
– Expanded definition of Federal-aid highways to include ferry boats, 

border infrastructure)
– Altering the definition of sex to include general identity and sex 

orientation 
– Establishing SAM as the official database for suspension 

debarment
– Requiring certification that companies convicted of federal tax 

delinquency or felony are not awarded contracts 
– Requiring US owned, operated vessels be used for oceanic 

transport of cargo in any way federally funded 



Batting Practice 

You’ve been asked to assist Doug-Out 
Oversight Group, LLC, a new CEI that 
is struggling to oversee contract 
compliance.   Using Poll Everywhere, 
help Doug to better understand FHWA-
1273 inclusion and applicability 
requirements. 

Launch Poll

Batting Practice 

Dolphin Spew, a LAP agency, failed to include 
1273 in its contract with the prime.  Doug has 
several ideas.  Which of the following is true? 
a. 1273 isn’t required because the work is on a local road 
b. 1273 is required but who cares as long as the prime complies
c. 1273 is required and the issue could impact eligibility for 

reimbursement.  Best to advise the District LAP Administrator
d. 1273 may or may not be required.  It’s not the State’s job to 

monitor LAP (who has the time?)
e. 1273 isn’t required because the contract is under $50k

Launch Poll



Batting Practice 
Doug thinks the prime contractor is a genius! It 
negotiated day-labor with a state correctional institute, 
which includes worker transport to and from the prison. 
You tell Doug that:
a. He is right.  1273 doesn’t prohibit convict labor if the workers 

receive prevailing wage rates
b. He is wrong.  1273 expressly forbids use of convict labor on 

Federal-aid highway projects
c. He is right.  Use of non-violent prisoners on highway projects is a 

just punishment and it saves taxpayer dollars
d. Neither.  1273 has absolutely nothing to do with where primes 

obtain labor, providing they do not discriminate Launch Poll

Batting Practice 
Doug asks you whether rental agreements should 
reference 1273, even if the equipment does not include 
labor?  Tell Doug that:  
a. 1273 must be referenced regardless of whether equipment 

comes with an operator
b. 1273 reference only pertains to labor, not the actual 

equipment
c. 1273 cannot be referenced in rental agreements.  It must be 

included in its entirety 
d. Reference 1273 if the rental agreement is part of a design-

build contract
Launch Poll



Batting Practice 
Doug-Out picks up a lot of oversight work on ER 
projects in the aftermath of Hurricane Precious.  Since 
it’s emergency work, Doug says: 
a. 1273 requirements are suspended, even though 1273 must 

still be included 
b. 1273 may be referenced instead of including it in its entirety
c. 1273 only applies if the repair is permanent.  Any temporary 

fixes are excluded from 1273 
d. 1273 must be included unless the contract is wholly for debris 

removal
e. It doesn’t matter.  No one ever looks at ER contracts or 

subcontracts
Launch Poll
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